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ARGUMENT HEARD ON: 16.10.2014 
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JUDGMENT 

1. The informant Md. Ashiqullah had lodged an ejahar before Missamari 

PS on 04.12.2010 stating inter alia that on 04.12.2010 when he came to Bahbera 

Centre for marketing, the accused persons namely Abdul Razzak, Nur Hussain, 

Sahanur, Saidul, Rabikul Islam, Haitul, Nekbor and Atabur at about 4:30 p.m. as per 



the instruction of accused Abdul Karim assaulted him with sharp weapon and caused 

grievous hurt to him with an intention to cause his death and took away cash amount 

of Rs. 37,000/- from his pocket. Police rescued him from the accused persons. 

2. The ejahar was received and registered as Missamari PS case No. 

124/10 u/s 147/148/149/341/325/326/307/379 IPC. 

3. The I/O after due investigation of the case submitted charge sheet u/s 

147/148/149/341/323 IPC against the accused persons namely Nur Islam, Sahanur, 

Rabikul Haque, Saidul Islam, Nekbor Ali, Haitul and Atabur Rahman.  

4. Copy of the relevant documents were furnished to the accused 

persons.  

                    5. On perusal of the case record sufficient ground u/s 

147/148/149/341/323 IPC were found against the accused persons and accordingly a 

formal charge under the above sections were framed which were read over and 

explained to the accused persons to which they pleaded not guilty and claimed to be 

tried.  

                     6. The prosecution has examined five witnesses to prove its case. The 

statement of the accused persons are recorded u/s 313 Cr.P.C. The defence side 

adduced evidence of two witnesses and pleaded for total denial.  

 POINTS FOR DETERMINATION: 

i). Whether the accused persons on 04.12.2010 at about 4:30 p.m. 

committed rioting and thereby committed offence u/s 147 IPC? 

ii) Whether the accused persons on 04.12.2010 at about 4:30 p.m. 

committed rioting, being armed with a deadly weapon or with anything which, used 

as a weapon of offence, is likely to cause death  and thereby committed an offence u/s 

148 of IPC ? 

iii) Whether the accused persons on 04.12.2010 at about 4:30 p.m. being 

member of an unlawful assembly voluntarily caused hurt to the informant in 

prosecution of the common object of  the assembly and thereby committed an offence 

u/s 149 of IPC ? 

iv)  Whether the accused persons on 04.12.2010 at about 4:30 p.m. at 

Bahbera Centre  restrained the informant and thereby committed an offence u/s 341 

IPC ? 

(v) Whether the accused persons on 04.12.2010 at about 4:30 p.m. 

voluntarily caused hurt to the informant and thereby committed an offence u/s 323 

IPC ? 

                    7. I have heard the oral arguments put forward by both the Counsel. I 

have also gone through the entire evidence available on record. My discussion and 

reasons for the decision are discussed below. 

8.DISCUSSION, DECISION AND REASONS THEREOF: 



9.  PW1, Ashiqullah who is the informant of this case deposed that on 04.12.2010 at 

about 4:10 p.m. when he came for marketing at Bahbera Centre, the accused persons 

assaulted him with sharp weapon and injured him. When police in Patroling duty 

arrived there , they rescued him from the accused persons. PW1 sustained injury on 

his head. As the accused persons assaulted him with sticks, he sustained injury in 

different parts of his body. After that he lodged an ejahar in the PS, exhibit-1 is the 

said ejahar and exhibit-1(1) is his signature. PW1 also stated that a cash amount of 

RS.37,000/- was taken away from his pocket. 

                 10. In cross examination PW1 stated that who wrote the ejahar at the 

police station he did not remember. He admitted that at the place of occurrence there 

were many shops which were as, shop of Sheikh Abdulla, Guljar‟s Pharmacy, Isha 

Haque‟s cloth shop, Pan shop of Abdul Ali, Samsul Haque‟s grocery shop, Mukim 

Ali‟s tea stall, accused Sahanur‟s tea stall but in the ejahar he has not mentioned the 

name of any of them as a witness. He stated that the sun was going down  and there 

was rush of people at the Centre, when the incident occurred. He stated that he went 

to the place of occurrence by his bike and the bike was lying in the place of 

occurrence and afterwards who brought the bike from there was not known to him. 

The incident took place in the Government pucca road which runs from Bahbari to 

Missamari. The incident took place in the middle of the road and there were 

vegetable vendors in both sides of the road but he has not mentioned any of them as a 

witness. He stated that when he raised hue and cry many people gathered there and 

one Jamman also came there. He stated that after treatment the same day he returned 

to his home. He stated that he knew the accused persons as they are the residents of 

same village. He stated that he could not say what type of weapon was in whose hand 

. He denied the suggestion that he did not give any statement to police. He admitted 

he has been isolated by the society of their village. He denied the suggestion that as 

he has been isolated by the village people as regard to the matter of giving Talak to 

his wife, he has grudge against the village people and he has filed cases against many 

of them. 

               11. PW2, Mansur Ali deposed that he knew the informant and the accused 

persons. On the day of incident at about 6:00 p.m. he was in a meeting at Bahbera 

Puja Mandap. Hearing hue and cry at Bahbera Centre, he and many other people ran 

to the place of occurrence. On reaching there they did not found PW1 there as he was 

already taken to the police station. PW2 heard that PW1 came by a bike and due to 

knocking someone by the bike the accused persons  quarreled with PW1. 

               12. In cross examination PW2 stated that he had not seen the accused 

persons quarrelling with PW1 and he had also not seen the accused persons at the 

place of occurrence. 

               13. PW3, Biswa Ghosh deposed that one year back he was in a meeting at 

Pujatali. The incident occurred at Bahbera Centre. He heard hue and cry at the place 

of occurrence he did not know what happened there. 

               14. PW4, Imran Hussain deposed that he knew the informant and the 

accused persons. About two years back when he went to Bahbera Centre for 

marketing he heard some hue and cry . Then went to the place of occurrence and saw 

a bike lying there. After that PW4 returned back to his  home. At this stage PW4 was 

declared hostile by the prosecution . In cross examination by the prosecution PW4 

denied the suggestion that he stated before police “Today evening as soon as Ashiqul 

reached Bahbera Centre, the sons of Karim and Razzak hit him on his head with a 

stick due to which he fell on the ground. The sons of Karim and Razzak does 

„Dadagiri‟ in the Bahbera Centre. Rabikul, Dehedul, Haitul and Nur assaulted 

Ashiqul. I have seen them assaulting Ashiqul. Afterwards police took Ashiqul to 

hospital.” PW4 also denied that police took his statement. He denied the suggestion 

that he had seen the accused persons assaulting PW1. 

               15. In cross examination by the defence PW4 stated that there was a bike 

accident. He had not seen the family members of Karim‟s family in the Court that 

day. 

              16. PW5, Dr. Phanidhar Sarmah(M.O.) deposed that on 04.12.2010 at 5:00 

p.m. he examined PW1 at Gorbandha State Dispensary and found injuries on the 



skull at midline, size ½ inch x ½ inch. The nature of injury simple and caused by 

blunt surface. Exhibit-2 is the medical report and exhibit-2(1) is his signature. 

              17. In cross examination PW5 stated that the injury might be caused by 

falling on hard substance. 

              18. PW2 and PW3 had not seen the occurrence as they reached the place of 

occurrence after the incident. They have not seen the accused persons assaulting 

PW1. From their testimony it is established that due to the incident PW1 sustained 

injury which is also supported by medical evidence. 

              19. PW4 has been declared hostile by the prosecution. But his contradiction 

is not proved as the I.O. has not been examined by the prosecution. In the case of 

Lella Srinivasa Rao vs. State of Andhra Pradesh, AIR 2004 SC 1720, it has been held 

that the fact that witnesses have been declared hostile does not result in automatic 

rejection of their evidence. Even the evidence of a hostile witness if it finds 

corroboration from the facts of the case may be taken into account while judging the 

guilt of an accused . 

              20. PW4 stated before police as alleged by the prosecution that he saw the 

sons of Karim and Razzak assaulting PW1. But on perusal of the case record it is 

found that none of the accused persons is a son of any Karim. Two accused persons 

are sons of Razzak but they are not Rabikul, Dehedul, Haitul or Nur as mentioned by 

PW4. Hence the evidence of PW4 is not supportive to the prosecution in proving 

guilt of the accused. 

              21. In exhibit-1, PW1 has stated that as per the instruction of one Abdul 

Karim the accused persons attacked him at Bahbera Centre. But in his deposition 

during trial he did state anything about the said Abdul Karim. In exhibit-1 PW1 stated 

that one Abdul Razzak also assaultyed him. But during trial he has not stated 

anything about the said Abdul Razzak. The statement immediately made after the 

occurrence by PW1 in the ejahar varies with the statement made by him during trial. 

Statement of PW1 was not recorded by police u/s 164 Cr.P.C. PW1 admitted that at 

the time of occurrence thje sun was dying and there was rush of people coming for 

marketing at the centre and he has also admitted that there are shop of many people 

whom he knows at the place of occurrence but he has not cited any of them as a 

witness.  

               22. As it was the time of sunset and also there was rush of people coming 

for marketing and other PWs have not seen the occurrence and they have not seen the 

accused persons assaulting PW1 either and the persons who were likely to happen to 

see the incident were not examined by the prosecution , all these circumstances make 

it unsafe to hold the accused persons guilty. 

               23. Under the above facts and circumstances, I am of the opinion that the 

Prosecution has failed to establish the case u/s 147/148/149/341/323 IPC against the 

accused persons. Hence the accused persons are acquitted from the offences u/s 

147/148/149/341/323 IPC .  

               24. Bail bond and affidavit furnished by the bailor is extended for a period 

of six months from today. 

                  

                Given under my hand and seal of this Court on   the 30
th

  day of October, 

2014 at Tezpur, Sonitpur.                   

       

                                                                 Smti Bijaya Khakhlary  

      JMFC, Tezpur  

 

 



APPENDIX 

 

Prosecution witnesses: 

PW1— Ashiqullah(Informant) 

PW2—Mansur Ali 

PW3—Biswa Ghosh 

PW4—Imran Hussain 

PW5—Dr. Phanidhar Sarmah(M.O) 

Exhibits for the prosecution 

Ext.1…….ejahar 

Ext.2…….medical report 

Defence witness : 

Nil 

Exhibits for defence 

Nil 

                                                                  Smti Bijaya Khakhlar 

                                                                  JMFC,Tezpur 

 

 

 

 

 


